
Executive summary

Life termination causing or hastening death by the administration of a substance intended to 
have that effect – is a criminal offence in the Netherlands, which may constitute manslaughter 
or murder. However, under certain circumstances, a doctor who ends the life of a neonate may 
justify his/her action on the grounds of force majeure in the form of ‘necessity’. Such justifica-
tion is legally acceptable if the neonate’s health status is such that the baby’s suffering is or 
will become so severe that the doctor’s duty to alleviate that suffering outweighs his/her duty 
to preserve the neonate’s life.

It is believed that there are several dozen cases of neonatal life termination a year in the Neth-
erlands. However, few such cases are reported – probably at least partly because of the 
uncertainty that exists concerning the conditions that must be satisfied in order to support a 
claim of force majeure. With a view to improving this situation, the State Secretary for Health, 
Welfare and Sport and the Minister of Justice set up an Expert Committee on 1 September 
2006. This Committee’s case review findings are taken into account by the Public Prosecutor 
when considering whether to prosecute doctors in life termination cases.

The State Secretary and Minister have indicated that the Expert Committee may conclude that 
due care was exercised in a life termination case if: on the basis of medical knowledge, the 
neonate’s suffering was deemed to be intolerable and hopeless; the parents consented to the 
life termination; the doctor properly informed the parents about the diagnosis and prognosis 
and they collectively concluded that there was no other reasonable means of resolving the sit-
uation; the doctor consulted at least one other independent doctor or treatment team; and the 
life was terminated with appropriate medical care.

The Expert Committee’s role is to further develop these criteria on the basis of casuistry and 
to operationalise them. This monitoring report addresses the general issues requiring atten-
tion in the context of that process. It describes several ethical dilemmas and indicates how 
medical science can help to resolve them.

In the Netherlands, there is a degree of consensus that neonatal life termination can some-
times be acceptable following a justifiable decision to withhold or withdraw treatment. Such a 
decision may be taken if treatment offers no prospect of survival or merely the prospect of sur-
vival with a very poor subsequent quality of life. If, under such circumstances, death is unlikely 
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to swiftly follow the withholding or withdrawal of treatment, thus giving rise to an emergency 
situation, life termination may be justified. The consensus that developed within the medical 
profession in the 1990s acquired a jurisprudential confirmation through the Prins and Kadijk 
cases.

More recently, the Groningen Protocol has been developed to cover a different situation, 
namely life termination outside the context of life-prolonging treatment. The protocol is based 
on the principle that a doctor has a special responsibility in relation to the subsequent life of a 
neonate that is suffering seriously or faces the prospect of a life characterised by serious suf-
fering, regardless of whether life-prolonging treatment has previously been provided. The 
extent to which agreement exists on this point remains to be seen. The reports produced by or 
in conjunction with bodies representing the medical profession in the 1990s give no support to 
the idea of life termination outside the context of life-prolonging treatment, and no precedents 
have yet been created in case law. Furthermore, whether the State Secretary and the Minister 
deem such life termination acceptable remains to be seen. It is therefore desirable that a 
standpoint is defined on life termination outside the context of life-prolonging treatment and 
that the medical profession updates its earlier reports to cover this issue.

The Netherlands is one of the few countries where it is possible to approximate the incidence 
of neonatal life termination and indicate the circumstances under which it occurs. The relevant 
data come from evaluation studies into the practice and review of euthanasia. Nevertheless, 
we do not have a full picture of what takes place in the Netherlands. The reasons for this 
include the absence of a precise definition of life termination and a paucity of information con-
cerning the particular features that characterise cases in which a substance is administered 
with the specific aim of shortening life.

In the context of the evaluation studies, a death was not classed as life termination if the 
administration of a substance merely hastened a death that was imminent following the with-
holding or withdrawal of life-supporting treatment. The latter approach is consistent with the 
view held by many doctors that, if death is inevitable within a matter of days or hours, the 
administration of a life-shortening substance constitutes palliative care, rather than life termi-
nation. Legally, however, the administration of a substance with the aim of hastening death is 
life termination even under such circumstances, and should accordingly be reported as such. 
The reporting of such deaths is also desirable for reasons of transparency. A medically 
induced death is not life termination only if the substance that brings it about is medically indi-
cated, e.g. for the professionally justifiable management of pain. However, it is not clear how 
often the administration of a substance with the express intention of hastening death following 
a decision to withhold or withdraw treatment is medically indicated. 

To obtain a good picture of the incidence of neonatal life termination, it is best to work on the 
basis of the legal definition of life termination: the administration of a substance with the aim of 
hastening death – either following a decision to withhold or withdraw (potentially) life-prolong-
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ing treatment or under other circumstances. Furthermore, greater insight is needed into the 
features that characterise life termination cases, such as the health status of the neonate, the 
factors considered by the doctor and (where relevant) the nature, dosage and duration of the 
medication administered.

According to the assessment criteria laid down by the State Secretary and Minister, life termi-
nation can be acceptable in cases of hopeless and unbearable suffering. Such suffering may 
occur in two types of situation. First, where it is clear that the neonate will die before long, and 
the degree of suffering is felt to justify deliberately expediting the inevitable. Second, where 
the neonate could be kept alive, but there is no prospect of any improvement in the child’s 
health sufficient to enable it to lead an independent life. However, the State Secretary and 
Minister also indicate that life termination may be justified only by acute suffering. It would 
therefore seem that, even in the second situation described, acute suffering must be present 
in order to warrant life termination.

Because acute suffering is the factor most likely to create an emergency situation, it would 
seem obvious at first sight that the presence of such suffering should be a precondition for life 
termination. However, arguments can be advanced for sometimes countenancing life termina-
tion where such suffering is not present. The reason being that a doctor has a duty not only to 
alleviate suffering resulting from an illness or abnormality, but also to prevent it. A situation 
could arise where a neonate faces the prospect of such serious suffering that the doctor 
believes that his/her duty to prevent that suffering outweighs his/her duty to preserve the 
infant’s life. Under such circumstances, the doctor may consider it irresponsible to defer life 
termination until such time as the suffering becomes hopeless and unbearable. Furthermore, 
acute suffering is not a precondition for withholding or withdrawing treatment. If it is a precon-
dition for life termination, a doctor who does not wish to be responsible for prolonging the life 
of a neonate with a bleak prognosis is liable to be cautious about initiating life-prolonging 
treatment.

In view of the foregoing, the Committee favours refinement of the principles underpinning the 
requirement that acute suffering be present.

Withholding or withdrawing life-prolonging treatment – and life termination – may be consid-
ered, the State Secretary and Minister indicate, if it is anticipated that the quality of the 
neonate’s future life (as perceived by the neonate) is likely to be very poor. In the Netherlands, 
it is accepted that future quality of life may be assessed by taking account of the anticipated 
level of suffering, the neonate’s life expectancy, the unpleasantness of the associated treat-
ments, the scope for communication, the prospects for independence and the probable level 
of dependency on the medical care system. However, there remains no consensus regarding 
the application of this principle and the significance and weighting of the various criteria 
require further examination.
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Furthermore, given the inherent value of life, it is desirable that the formulation of long-term 
health prognoses and the assessment of their functional significance for the neonate be evi-
dence-based as far as possible. However, evidence is scarce. More research is therefore 
needed into the lives of children born with very serious health problems. It is also advisable 
that the medical profession should look into the possibility of using the findings of such 
research as the basis for developing guidelines on the formulation of decisions in connection 
with conditions of various types.

However, there is inevitably a degree of uncertainty attached to any assessment of a 
neonate’s future quality of life. Consequently, doctors need to be cautious when considering 
either withholding/withdrawing life-prolonging treatment or life termination on the grounds of 
future life quality. This is not to diminish the ethical and legal principle that medical treatment 
that may not be expected to benefit the patient is inappropriate and should be terminated.

One of the conditions for life termination is that the doctor and the parents have collectively 
concluded that there is no other reasonable means of resolving the situation. However, in the 
debate surrounding neonatal life termination, relatively little attention has been given to alter-
native means of alleviating the suffering of neonates with very serious heath problems. 
Greater emphasis therefore needs to be placed on palliative sedation and on a more cautious 
approach to the commencement of life-prolonging treatment.

The Expert Committee’s role involves reviewing not only neonatal life termination cases, but 
also abortions performed after the twenty-fourth week of pregnancy, if the foetus had a chance 
of survival. It is in principle a criminal offence to perform an abortion so late in a pregnancy. 
However, a doctor may justify such a procedure on the grounds of force majeure in the form of 
an emergency situation if a woman asks for a termination on the grounds that the baby she is 
carrying will be born with a serious medical condition. The State Secretary and Minister have 
indicated that the Committee may conclude that a doctor has acted with due care in such a 
case if: no doubt surrounded the diagnosis or prognosis, from which it was clear that the baby 
would be born with a condition whose postnatal treatment would be judged medically point-
less; the foetus was experiencing hopeless acute suffering or would inevitably have faced 
hopeless suffering; the mother expressly requested termination of the pregnancy because of 
the physical or psychological burden placed on her by the situation; the doctor properly 
informed the parents about the diagnosis and prognosis and they collectively concluded that 
there was no other reasonable means of resolving the situation; the doctor consulted at least 
one other independent doctor or treatment team; and the abortion was performed with appro-
priate medical care.

In this context, ‘acute suffering’ implies the presence of foetal pain. Because many questions 
still exist regarding the perception of pain by foetuses and the feasibility of gauging the seri-
ousness of such pain, additional research into this matter is desirable. The prospect of hope-
less future suffering may be assessed by reference to the same focus points used to support 
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decisions regarding the provision of life-prolonging treatment to neonates and neonatal life 
termination. However, the uncertainties referred to in the latter context apply equally in this 
context. So, again, further standpoint definition and research are desirable.
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	Introduction
	Congenital abnormalities, premature birth or perinatal complications can result in the birth of babies with very serious health ...
	Deciding whether death is kinder is very difficult, not only for parents, but also for doctors. Medical practitioners have to de...
	In many cases where the death of a neonate with very serious health problems is acceptable or even desirable, mortality will res...
	1.1 Expert Committee
	Life termination is causing or hastening death by the administration of a substance intended to have that effect. Medically endi...
	Research performed by Van der Wal et al indicates that there are fifteen to twenty cases of neonatal life termination a year in ...
	With a view to providing greater clarity in the review of neonatal life termination, the State Secretary for Health, Welfare and...
	The thinking behind the new procedure is that doctors are more likely to be open about their activities if life termination case...
	The State Secretary and Minister have indicated that the Expert Committee may conclude that due care was exercised in a life termination case if all the following conditions are met:
	1 On the basis of medical knowledge, the neonate’s suffering was deemed to be unbearable and hopeless. (This implies that the ea...
	2 The parents consented to the life termination.
	3 The doctor properly informed the parents about the diagnosis and prognosis and they collectively concluded that there was no other reasonable means of resolving the situation.
	4 The doctor consulted at least one other independent doctor or treatment team.
	5 The life was terminated with appropriate medical care.10,11

	With regard to definition of the terms ‘hopeless’ and ‘unbearable’, the State Secretary and Minister have sought to align their ...

	1.2 Conflicting duties
	A decision to terminate a life will always involve striking a balance between conflicting principles and must therefore be intri...
	The fact that a life is worth protecting implies that life-prolonging treatment is appropriate unless and until this is evidentl...
	The fact that a life is worth protecting also underpins the right to life, which is enshrined in, for example, article 2 of the ...

	1.3 Purpose and structure of this monitoring report
	The point has been made by commentators at home and abroad that the Dutch guidelines on neonatal life termination are somewhat v...
	It is important that the Expert Committee is given the opportunity to further develop and operationalise the assessment criteria...
	The report begins by describing the development of consensus on the regulation of neonatal life termination over the last fiftee...

	1.4 Accountability
	This monitoring report forms part of the Ethics and Health Monitoring Report 2007. It has been compiled under responsibility of ...
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	Existing consensus
	Over the last fifteen years, a degree of consensus has developed in the Netherlands regarding the circumstances under which neon...
	With a view to identifying the matters concerning which uncertainty still exists, this chapter begins by describing the existing...
	2.1 Withholding or withdrawing life-prolonging treatment
	There is a fairly general consensus that neonatal life termination can sometimes be acceptable following a justifiable decision ...
	Legally speaking, withholding or withdrawing treatment is in principle ‘normal medical practice’. Such practice may consist of a...
	Withholding or withdrawing treatment is deemed to be normal medical practice if the treatment is ‘medically futile’. A treatment is such if:
	a it does not contribute to maintenance or improvement of the patient’s medical condition; or
	b the means of treatment are disproportionate to the realisable objective; or
	c a particular minimum level of health can no longer be attained.15,23
	In principle, it is up to the doctor to decide whether treatment is medically futile. On the basis of the guidance issued by the...
	Treatment may be deemed to have no prospect of success in cases of, for example, anencephaly, Potter’s syndrome, triploidy, tris...
	Controversy can arise, however, in cases where treatment is deemed futile. A conclusion that treatment offers no prospect of a r...
	There is a fairly general consensus that a doctor may make such a value judgement, provided that he or she does so within a medi...
	This approach to the justification of non-treatment decisions was endorsed by Amsterdam High Court in the Prins case and by Leeu...


	2.2 Life termination
	Life termination is more controversial than shortening life by non-treatment. The administration of a substance with the aim of ...
	Nevertheless, most doctors believe that it is sometimes incumbent upon them to end the life of a neonate. The report Doen of lat...
	According to the NVK, consensus is not universal regarding the acceptability of life termination under the circumstances describ...
	In the Prins and Kadijk cases, the courts accepted the principle that life termination can be defensible following a justifiable...
	The Prins case involved a situation such as that described in Doen of laten? where non-provision of life-prolonging treatment di...
	The Leeuwarden High Court adopted a similar line of reasoning in the Kadijk case, which combined elements of both the situations...
	In all twenty-two cases of neonatal life termination recorded in the period January 1997 to June 2004, the Public Prosecutor dec...
	According to the assessment criteria drawn up by the State Secretary for Health, Welfare and Sport and the Minister of Justice f...
	The second situation identified by the State Secretary and Minister is one in which ‘the neonate could be kept alive, but has no...
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	Life termination outside the context of life- prolonging treatment
	As indicated above, Doen of laten? reports that life termination is acceptable to a majority of paediatricians in two situations...
	However, neonatal life termination may be considered outside the context of life-prolonging treatment and its non-provision. Of ...
	3.1 Groningen Protocol
	At the time that Doen of laten? was written, there was no consensus regarding the acceptability of life termination outside the ...
	However, the more recent Protocol on Active Life Termination in Seriously Ill Newborns (‘Groningen Protocol’) is based upon a different standpoint. The Groningen Protocol distinguishes three circumstances under which life termination may be considered:
	a A situation where the neonate’s death is imminent, despite intensive treatment
	b A situation where intensive treatment may enable the neonate to survive, but with bleak quality-of-life prospects
	c A situation where the neonate is not/no longer dependent on intensive treatment for survival, but faces a life of serious and hopeless suffering.
	The protocol assumes that, in the first two circumstances, the consideration of life termination constitutes normal medical prac...
	Because such neonates are not or are no longer receiving intensive life-prolonging treatment, it is not possible to end their su...
	The protocol countenances life termination under circumstances regarding which Doen of laten? suggested that no general consensu...


	3.2 Responsibility for a neonate’s subsequent life
	It is important to evaluate this extension of the circumstances under which life termination may be considered acceptable. It ma...
	The additional situation countenanced by the Groningen Protocol shares this distinction from the first Doen of laten? situation....
	If one accepts that a doctor has a responsibility for a neonate’s subsequent life, this diminishes the significance of the argum...

	3.3 Consensus?
	Opinion differs as to whether a doctor may be considered responsible for a neonate’s subsequent life if life-prolonging treatmen...
	The CAL report does not address the issue of life termination outside the context of life-prolonging treatment. Only life termin...
	It is not clear whether the State Secretary for Health, Welfare and Sport and the Minister of Justice consider life termination ...
	In other words, the clear consensus that exists regarding life termination in an emergency situation following a justifiable non...
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	Clinical practice
	Internationally, little research has been conducted into the practice of neonatal life termination. One exception to this genera...
	The Netherlands is one of the few countries where it is possible to approximate the incidence of neonatal life termination and i...
	4.1 Evaluation studies
	The data concerning neonatal life termination practices in the Netherlands come from evaluation studies into the practice review...
	In 68 per cent of the 1008 fatalities involving infants under the age of twelve months in 2001, death was preceded by a medical ...
	In 63 per cent of the cases in which a medical decision was taken that had a bearing on the child’s death, the decision entailed...
	In 3 per cent of all mortality cases, pain or symptom management was intensified in a manner liable to have a life-shortening ef...
	The report on the 1995 study looked in more detail at the diagnoses that were liable to lead to life termination. It was found t...

	4.2 Life termination?
	According to Van der Wal et al, a substance was administered with the express aim of hastening death in 9 per cent of all the mo...
	The other eighty to eighty-five cases, in which a substance was administered in connection with a non-treatment decision with th...
	The line taken by Van der Wal et al is consistent with the view held by many doctors that, if death is inevitable within a matte...
	Legally, however, the administration of a substance with the aim of hastening death is life termination even under such circumst...
	Of the eighty to eighty-five cases involving the administration of a substance with the express aim of hastening death following...
	It should be recognised that life termination as defined in law may take various forms. However, because little is known about t...
	One practical difficulty that exists is that it is not always clear whether a patient is dependent on a treatment for survival. ...
	If the assumption that the neonate would have died as a result of treatment being withheld or withdrawn was in fact unjustified ...

	4.3 Baseline data
	In autumn 2006, a new study of neonatal life termination practices was started. The intention is to provide baseline data that c...
	Such case details are also needed in order to establish how often life termination occurs in situations of the kind envisaged by...
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	Acute suffering
	According to the assessment criteria drawn up by the State Secretary for Health, Welfare and Sport and the Minister of Justice f...
	However, the State Secretary and Minister also indicate in their covering letter that a decision to terminate a life may be base...
	5.1 Arguments for and against
	At first sight, it would seem natural that the regulation of life termination should be based on the acute suffering criterion, ...
	However, arguments can be put forward for not insisting on acute suffering in all cases. It is a doctor’s duty not only to allev...
	Another argument against making acute suffering an absolute precondition for neonatal life termination is that it is not a preco...

	5.2 Further standpoint definition desirable
	In view of the foregoing, clarification regarding the applicability of the acute suffering requirement is desirable. Reconsidera...
	In this context, it would be helpful to define what constitutes acute suffering and how its presence may be determined. Scientif...
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	Grave long-term health prognosis
	According to the State Secretary and Minister, ‘unbearable and hopeless suffering’ may sometimes be deemed present under circums...
	6.1 Quality of life
	In the past, a grave long-term health prognosis has been referred to as the prospect of an intolerable quality of life.14,25 How...
	As indicated above, the NVK and CAL reports identify a number of points (subsequently largely adopted by the State Secretary and...
	In other countries, there has been debate regarding the admissibility of future quality of life as a factor in a decision with a...

	6.2 Differences of opinion
	According to the CAL, the likelihood of certain conditions seriously diminishing the quality of life perceived by the sufferer i...
	Support for these views can be found in published research findings. For example, a Scandinavian study of 486 spina bifida cases...
	Further research is required into the way that doctors assess the health prospects of neonates.

	6.3 Matters of principle
	The lack of consensus regarding long-term health prognoses for neonates may to some extent reflect differences of opinion surrou...
	When considering whether a given adverse state of health allows an infant at least a tolerable quality of life, it is not suffic...
	It is important that the assessment is made from the patient’s perspective as far as possible. This implies avoiding any conscio...
	More precise operationalisation and prioritisation of the focus points should be preceded by debate, preferably on the basis of ...

	6.4 Paucity of scientific evidence
	Where factual issues are concerned, it is desirable that long-term health prognoses and forecasts regarding the functional impli...
	Scientific evidence that is potentially relevant in the context of life-prolonging treatment and life termination might be obtai...
	Since the quality of decision-making regarding life-prolonging treatment and life termination depends partly on the availability...

	6.5 Inherent uncertainty
	Follow up-research cannot remove all the uncertainties associated with end-of-life decisions involving neonates. Such research c...
	Because of the inherent uncertainties associated with the prediction of a neonate’s future quality of life, there will always be...
	Finally, it is important to acknowledge that a neonate’s future quality of life depends partly on the care and support available...
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	Alternatives to life termination
	One of the assessment criteria formulated for the Expert Committee is that the doctor and the parents have collectively conclude...
	One option that should be considered is palliative sedation. This involves reducing the patient’s consciousness as death approac...
	In the context of debate regarding the suitability of palliative sedation as an alternative to adult euthanasia, it has been arg...
	Finally, a more cautious approach to the initiation of treatment can reduce the likelihood of a situation arising where a neonat...
	These alternatives to life termination should be taken into account in the context of further standpoint definition.
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	Late abortion
	The Expert Committee’s role involves reviewing not only neonatal life termination cases, but also certain cases of abortion perf...
	8.1 Foetal conditions
	Advances in the field of diagnostics mean that it is increasingly possible to establish in the first twenty-four weeks of pregna...
	It is assumed that a baby born after the twenty-fourth week of pregnancy is ordinarily capable of living outside its mother’s wo...

	8.2 Conflicting duties
	If a pregnant woman requests a late abortion on the grounds of a serious foetal condition, but the foetus is considered capable ...
	A doctor is legally required to report a late abortion to the coroner as an unnatural death, and the coroner has to pass the inf...

	8.3 Review
	The low level of reporting is a particular concern where the late abortion of viable foetuses is concerned. It is anticipated th...
	According to the State Secretary for Health, Welfare and Sport and the Minister of Justice, the Committee may conclude that a doctor has exercised due care in the late termination of a pregnancy if all the following conditions are met:
	1 Treatment of the foetus’s condition following birth would have been medically futile and there was no doubt concerning the dia...
	2 The foetus was suffering hopelessly or was expected to do so.
	3 The mother expressly requested termination of the pregnancy because of the physical or psychological burden placed upon her by the situation.
	4 The doctor properly informed the parents about the diagnosis and prognosis and they collectively concluded that there was no other reasonable means of resolving the situation.
	5 The doctor consulted at least one other independent doctor or treatment team.
	6 The abortion was performed with appropriate medical care.10,11

	In the formulation of these assessment criteria, the State Secretary and Minister have drawn upon the views expressed by or in c...

	8.4 Clinical practice
	Very little systematic research has been conducted into late abortion practices in the Netherlands. The only study was performed by the Health Care Inspectorate in the Province of North Holland between 1990 and 1994.
	All the cases of late abortion in North Holland involved serious foetal conditions. A condition of the central nervous system (e...
	The doctors who participated in the survey were asked to classify the abortions they had performed on the basis of the system pu...
	In cases where it was expected that, without intervention, the pregnancy would result in a live birth, the doctor anticipated th...
	Upon termination of the pregnancy, the foetus was stillborn in 80 per cent of cases. The live- born individuals all died within twenty-four hours, 3 per cent after the administration of euthanatics.63,64,66
	Extrapolation of the North Holland findings indicates that, in the Netherlands as a whole, 150 pregnancies a year are terminated...
	It is by no means certain, however, that the North Holland data remain an accurate reflection of the current situation. Gynaecol...
	In view of the situation described above, new research into the way doctors arrive at late abortion decisions is desirable. Such...

	8.5 Acute or anticipated hopeless suffering
	The Expert Committee’s assessment criteria indicate that late abortion in a case involving a foetal condition that, although ser...
	In this context, ‘acute suffering’ implies the presence of foetal pain.10 It is assumed that a foetus is capable of feeling pain...
	According to the State Secretary for Health, Welfare and Sport and the Minister of Justice, the prospect of hopeless future suff...
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	Policy and research topics
	In view of the considerations described above, the following policy and research topics warrant attention.
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